
STATE OF FLORIDA,

Plainti二

VS.

MATTHEW WILLIAMS,

IN THE CIRCUIT COURT OF THE
NINTH JUDICIAL CIRCUIT IN AND
FOR ORANGE COUNTY,FLORIDA

CASE NO.1  2015-CF-10809-A-0
DIVISION:  10

Defendant.

ORDER

THIS MATTER came before the Court for hearings on November 23,2015, July 8, 2016,

September 8, 2016, and February 24, 2017, on the Defendant's discovery motions. The Court having

considered the substance of the Motions, prior case record, evidence, transcripts, Florida law, the

credibility of the witness testimony, and the argument of the attorneys, finds as follows:

FACTS

L On or about March 8, 2014 Officer David Ireland of the Edgewood Police Department

arrested Matthew Williams for the offense of DUL AT the breath testing center, Mr. Williams

was asked if he would take the breath test. He responded "absolutely." He had a brief discussion

with the Officer and the breath technician about when he could call his attomey. The breath

technician indicated she believed it would be a couple of more hours. Officer Ireland read State

v. Hoch,500 So. 2d 597,599 (Fla. 3d DCA 1986), to Mr. Williams. Mr. Williams then submitted

two samples by blowing into an lntoxilyzer 8000, with serial no. 80-001418, which indicated a

breath alcohol content of .215 and .220.

PTOCBoURaL HISTORY

2. On August 7,2015 an information was filed alleging a violation against the Defendant of

Driving under the Influence with two prior DUI convictions. The case was transferred from

County Court to Circuit Court.

3. The Defendant filed thirty-seven substantive Motions, while the State responded with one

motion and one response. The Motions are as follows:

a. Motion to Dismiss and./or to Discharge;

b. Motion to Dismiss and/or to Discharge (duplicate of a);

c. State's Response to Defense's Motion to Dismiss andl/or to Discharge;

d. State's Motion to Strike Defense's Motion for Statement of Particulars;
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e. Motion in Limine with Regard to Refusal to Submit to Field Sobriety Test;

f. Motion to Compel Discovery, Pursuant to F.R.C.P.3.220 (bXlXH) Pertaining to

Electronic Surveillance;

g. Motion to Suppress Confessions, Statements, and Admissions;

h. Motion to Suppress;

i. Compulsory Judicial Notice Upon Request and Reciprocal Response to Discovery;

j. Motion to Produce DUI Training Manuals and Written DUI Training Information;

k. Motion to Compel Discovery, Pursuant to F.R.C.P.3.220 (bXlXH) Pertaining to

Electronic Surveillance (duplicate of f);

1. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

lntoxilyzer and Intoxilyzer test results VII;

m. Motion to Compel Email Statements of Witnesses;

n. Motion to Suppress Breath Test and Breath Test Results or Refusal to Submit to Breath

Test Based in Part upon the Unconstitutionality of Florida's Implied Consent Law and

That it is Being Unconstitutionally Applied to the Defendant;

o. Motion to Compel Discovery and to Impose Sanctions;

p. Motion in Limine with Regard to Horizontal Gaze Nystagmus Test;

q. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and Intoxilyzer Test Results I;

r. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and Intoxilyzer Test Results II;

s. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and Intoxilyzer Test Results III;

t. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and Intoxilyzer Test Results IV;

u. Motion to Suppress Breath Test or in the Alternative Motion in Limine with Regard to

lntoxilyzer and Intoxilyzer Test Results V;

v. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and Intoxilyzer Test Results VI;

w. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and Intoxilyzer Test Results VIII;

x. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and Intoxilyzer Test Results IX;
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y. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and lntoxilyzer Test Results X;

z. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and Intoxilyzer Test Results XI;

aa. Motion to Suppress Breath Test or in the Altemative Motion in Limine with Regard to

Intoxilyzer and Intoxilyzer Test Results XII;

bb. Motion to Suppress Breath Test or in the Alternative Motion in Limine with Regard

to Intoxilyzer and lntoxilyzer Test Results XIII;

cc. Motion in Limine and/or to Suppress Intoxilyzer and Intoxilyzer Test Results;

dd. Motion to Dismiss and/or Motion to Suppress Breath Test Results based upon

Involuntary Consent;

ee. Motion to Dismiss and/or Motion to Suppress Breath Test or in the Altemative

Motion in Limine with Regard to Intoxilyz€r and Intoxilyzer Test Results;

ff. Motion for Issuance of Subpoena Duces Tecum to C.M.I. the Manufacturer of the

Intoxilyzer 8000 Machine;

gg. Motion for Production of the Source Code or Dismissal and in the Altemative Motion

for Exclusion ofthe Breath Test Results;

hh. Motion to Suppress or in Limine with Regard to Intoxilyzer and Intoxilyzer Test

Results Based on the Insufficiency of the FDLE rules and a Request for a Daubert

Hearing Pursuant to Florida Statute 90.702 (2013);

ii. Motion to Admit as Evidence All Testimony and Exhibits from State v. Atkins, 16Fla.

Law Weekly Supp. 251a (Fla. Cty. Ct. 2008), and, State v. Ganuelas, case no. 48-201 I -

cT-3092-A-O;

jj. Motion to Suppress and/or in Limine with Regard to Breath Test Result Affidavit;

kk. Motion to Inspecl Photograph and,/or Videotape;

ll. Motion to Produce;

mm. Motion to Produce II; and

nn. Motion to Produce III.

4. On November 23,2015 the Court held an evidentiary hearing, heard testimony and

argument, and issued rulings on Motions e, t g, h, i, j, k, m, n, o, p.

5. On July 8, 2016, hearings began on Motions f! gg' kk, ll, mm, and nn The Court

received Defense exhibits I -10 and heard testimony from Thomas W. Workman, Jr.

6. On September 8,2016 the hearings continued. The Court received a testimony transcript

of witness Florence DeWeist from case no. 2011-CT-13182-A, dated December 5, 2013 as Exhibit "l"



(an evidence number duplicated in enor). It was stipulated the Court could consider the prior swom

testimony for purposes of these Motions.

7. The hearing continued on February 24, 2017. The Court received Defense exhibits 1 l-
15 into evidence and heard the testimony of defense witness, Dr. Harley Ross Mylar. The Defense and

State stipulated that the Court could consider the entire transcript of the case of State v. Ganuelas, case

no. 2011-CT-3092-A-O, for purposes of the Motion. Defense exhibit notebooks Volume 1 and Volume 2

(containing I 14 numbered sub parts) were received into evidence without objection for consideration by

the Court ofthese motions.

8. The hearing continued on May 5, 2017. The Court heard final arguments from the State

and the Defense.

DISCoVERY MoTIoNs AT ISSUE

(ffl Motion for Issuance of Subooena Duces Tecum to CMI. the Manufacturer of the Intoxilyzer 8000

This Motion requests a subpoena duces tecum be issued per Rule 3.220 and section

316.1932(lX0(4), Florida Statutes (2015) to CMI Inc., an out ofstate corporation, for the following:

l. All 27 versions ofthe 8100 series source code software for Florida Intoxilyzer 8000s;

2. The source code for the particular Intoxilyzer 8000 machine tested by the United States

Department of Transportation and listed on the National Conforming Products List;

3. The source codes for the software present in two Intoxilyzer 8000's (80-000208 and 80-

200209) used for evaluations by the Florida Department ofLaw Enforcement (herein

"FDLE");

4. The Intoxilyzer 8000 instrument specification document or manual;

5. The Intoxilyzer 8000 "Operational Guide;"

6. All schematics provided to the State ofFlorida;

7. All correspondence, memorandum or emails between personnel ofFDLE and CMI;

8. AII repair invoices, work orders or documents pertaining to repairs or modifications to

machines 80-000208, 80.000209, 80-000818 and 80-000864;

9. All documentation submitted to FDLE since November 5, 2002 concerning any

modification ofelechical components or computer software or possible modifications;

10. All operators' manuals for the Intoxilyzer 8000;

I 1. All maintenance manuals for the I-ntoxilyzer 8000;

lZ. Any and all sales literature pertaining to the lntoxilyzer 8000;

13. All contracts between the State and CMI as well as revisions and drafts

pertaining to the Intoxilyzer 8000; and
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14. All eeproms or their equivalent containers of software on the Intoxilyzer 8000 used in

this case as well as the machines used in the FDLE approval studies in2002.

(gg) Motion for Production of the Source Code or Dismissal and in the Alternative. Motion for Exclusion

of the Breath Test Results

This Motion requests that the State of Florida produce the source code for the Intoxilyzer 8000

machine, with the serial no. 80.001418. The Defense requests anticipatory sanctions of dismissal, or in

the alternative, exclusion of the breath test results for non-compliance of the order to produce.

(kk) Motion to Inspect. Photograph and/or Video Tape Orange County SherifPs Office lntozilyzer 80-

001418

This Motion requests a court order to open the Intoxilyzer 8000 machine used in this case for

visual inspection, photographing, and videotaping to inspect the electrical and computer component

confi guration pursuant to section 3 16.1932(l)(0(4).

(ll) Motion to Produce

The Defendant requests that the State produce 34 separate items pertaining to the Intoxilyzer

8000, pursuant to Rule 3.220(f). Schedule "A" identifies the requested items, attached and incorporated in

this Order.

(mm) Motion to Produce II

The Defendant moves that the State produce all simulator solutions and dry gas standards used to

conduct the monthly agency inspection and annual inspection on the breath testing device in this case,

pursuant to Rule 3.220.

(nn) Motion to Produce III

This Motion requests that the State produce for the Defendant's inspection, the copying and

testing the eeproms or chips or their equivalent in the lntoxilyzer 8000, as well as the eeproms or chips

used in the machines used for FDLE evaluation and approval, pursuant to Rule 3.220.



RELEVANT FLORIDA RULE OF CRIMINAL PROCEDURAL AND FLORIDA STATUTE

Rule 3.220

Florida Rule of Criminal Procedure 3.220 outlines the discovery process in a criminal case and

sets forth obligations ofthe State once a defendant has elected to participate in the discovery process. The

relevant portions ofthe Rule are as follows:

b) Prosecutor's Discovery Obligation

(1) Within 15 days after service of the Notice of Discovery, the prosecutor shall
serve a written Discovery Exhibit which shall disclose to the defendant and permit the
defendant to inspect, copy, test, and photograph the following information and material
within the state's possession or control. . .:

(K) any tangible papers or objects that the prosecuting attorney intends to use in
the hearing or trial and that were not obtained from or that did not belong to the
defendant.

(f) Additional Discovery. On a showing of materiality, the court may require
such other discovery to the parties as justice may require.

(n) Sanctions

(l) If, at any time during the course of the proceedings, it is brought to the
attention ofthe court that a party has failed to comply with an applicable discovery
rule or with an order issued pursuant to an applicable discovery rule, the court may order
the party to comply with the discovery or inspection of materials not previously disclosed
or produced, grant a continuance, grant a mistrial, prohibit the party from calling a
witness not disclosed or introducing in evidence the material not disclosed, or enter such
other order as it deems just under the circumstances.

(2) Willful violation by counsel or a party not represented by counsel of an
applicable discovery rule, or an order issued pursuant thereto, shall subject counsel or the

unrepresented party to appropriate sanctions by the court. The sanctions may include, but
are not limited to, contempt proceedings against the attomey or unrepresented party, as

well as the assessment ofcosts incurred by the opposing party, when appropriate.

Section 3 I 6. I 932( l)(fl (4). Florida Statutes (201 5)

Section 316.1932(1X0(4) dictates what a person may request after testing:

Upon the request of the person tested, full information conceming the results of the test

taken at the direction ofthe law enforcement officer shall be made available to the person

or his or her attomey. Full information is limited to the following:

a. The type of test administered and the procedures followed.
b. The time of the collection of the blood or breath sample analyzed.
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c. The numerical results of the test indicating the alcohol content of the blood
and breath.

d. The type and status of any permit issued by the Department of Law
Enforcement which was held by the person who performed the test.

e. If the test was administered by means of a breath testing instrument, the date
ofperformance of the most recent required inspection of such instrument.

Full information does not include manuals, schematics, or software of the
instrument used to test the person or any other material that is not in the actual
possession of the state. Additionally, full information does not include information
in the possession of the manufacturer of the test instrument.

(emphasis added).

TESTIMONY OF THOMAS WORKMAN

9. Mr. Thomas Workman, a forensic scientist and professor of forensic science, testified on

July 8, 2016 to provide his expert testimony. His past work experience included duties ofquality control

for Hewlett Packard and configuring computer systems sold to large universities and companies. His

proffered testimony discussed the workings ofan Intoxilyzer 8000 breath testing machine in general. He

also discussed the COBRA data system which stores data from the Intoxilyzer 8000 machines across

Florida. COBRA also has the ability to remotcly update the software, reset machines, and perform

maintenance functions.

Mr. Workman testified that his intention was to analyze the COBRA data in its original format to

perform data collection and statistical analysis. Mr. Workman acknowledged that the Defcnse had

received the COBRA data in an unrelated case in an "Excel" spreadsheet format on CD-ROM discs, but

that the "raw" COBRA data would be needed to veriry missing columns of data that is regularly kept by

the COBRA servers. He felt these "data gaps" should be explored.

Mr. Workman also speculated that if an "audit trial" existed documenting the various updates of

the 8100 series .00 through .27 software versions, he could analyze any significant changes. His

supposition that an audit trial existed came from his prior employment experience. He indicated an audit

trial could identify who made a revision in the software, what was changed, and when it was changed.

Mr. Workman also indicated that the data produced in the Excel format did not indicate the

operations of the machine down to the seconds, and indicated the timing of the lntoxilyzers functions

down to the seconds was important to ferret out any possible errors, be they software or hardware driven.

Finally, Mr. workman indicated the original coBRA data could be used to evaluate a

phenomenon referred to as "data bleeds," or the rare evcnts where data from an unrelated defendant's

breath test results would bleed into reports on COBRA that correlated to agency inspection report. An

example was provided as page 1 of Defendant's composite Exhibit l. Mr. workman felt the coBRA

source code would shed light on this admittedly rare event.
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Mr. Workman indicated he would need the source code of the Intoxilyzer 8000 because the

COBRA system had the ability to update a specific machine and electronically upload new software

versions to an individual machine. Mr. Workman discussed the differences between source code,

so{tware, machine code and object code. The Court leamed source code is the software language that

would be printable and readable by a human programmcr, and is in a format that allows the prograflrmer

to make changes or modification to the way the Intoxilyzer works; software is the set of instructions and

data loaded into the device that causes the device to perforrn steps in a particular order and it includes the

machine code or "object" code. Machine code is stored intemally in every lntoxilyzer 8000, while the

source code is not.

Mr. Workman testified the process involved in updating software series 8100 versions l-27 by

removing an old version ofthe softwfie containing the machine code and installing new software could

be used to examine the bit and blte patterns to see if something had changed and how it changed if the

versions were compared to each other. The COBRA system has the ability to install a new version or a

revised version of the software onto an Intoxilyzer 8000 remotely. In this process, COBR A could remove

object code within the software. The witnesses suggested there would be a history of this change. If
there was a print out ofthe object code of the Intoxilyzer 8000 machine used in this case, and that was

compared to a print out of object code of a specific version of the software of the Intoxilyzer 8000

machine, the two could be physically compared and differences noted.

Atong with the source code, Mr. Workman indicated he would need access to the eeprom storage

devices in the Intoxilyzer 8000, as well as the schematics for the machine to analyze anomalies noted in

the COBRA print outs in Dcfendant's Exhibit |,2, and 3.

Mr. Workman referenced Defense Exhibits 3, 4, 5, 6, and 7 as an indication of another anomaly

in the COBRA printouts referred to as a "volume" or "volume not met." In each exhibit, an un.related

Intoxilyzer 8000 machine, in an unrelated case, had either registered a breath test result without a

sufficient breath test volume of l.l liters, had a sufficient sample of at least 1.1 liters and indicated

"breath volume not met," indicated "no sample provided" but registered a breath test result, or recorded a

physiologically impossible high breath volume. Mr. Workman indicated these were all errors, but could

attribute causes to those errors. Mr. Workman testified the only way to analyze the errors was to analyze

the source code.

Mr. Workman expressed his concem of doing any analysis, dynamic or static, at CMI's location.

He felt a proper investigation could only be donc hand in hand with the attomey present, and not with a

corporate representative "looking over your shoulder" and subject to conditions decided by a Kentucky

cou(. He felt he would need to do the analysis at his lab and that it would take between two to threc

months.



On cross examination, Mr. Workman admitted he was unaware of any efforts to receive the data

or source code in this case pursuant to a confidentiality agreement or negotiate with CMI attorneys to see

if the source code could be produced in a way that alleviated intellectual property concems. When asked

if he would agree to a Court-drafted confidentiality agreement, he indicated he would agree if he felt the

confidentiality agreement was "reasonable."

Mr. Workman testified that there were around 380 Intoxilyzer machines in the State and that all

ofthe anomalies noted in the Defense exhibits Exhibit I related to perhaps 5 or 6 distinct machines, none

of which were the machine used in this case. Mr. Workman testified his testimony was based on data

ending in 2013 and that he had performed no analysis of the COBRA data for the specific Intoxilyzer

used in this case.

TESTIMONY OF DR. HARLEY MYLAR

Dr. Harley Mylar testified as an expert as a source code expert and software expert. Dr. Mylar

formerly worked at Lockheed Martin and NASA working on software programs. Dr. Mylar explained the

levels of computer language with the machine code being the lowest level of program that speaks to the

hardware. The "assembler" creates the language that actually "speaks" to the hardware after a

prograrnmer has written a program through the use of an editor which then instructs the assembler to

convert the language into code. The assembler languages are different from company to company as they

are designed by the hardware designers. They are in a bit and byte pattem. The eeprom is a storage

device for this language inside the lntoxilyzer 8000. Dr. Mylar indicated it would be his preference to

have access to the machine the code in it's native bit and byte paftem language.

Dr. Mylar then examined the anomalies in the COBRA printouts in Defense exhibits l, 3, 4, 6, 7 ,

8, 9, 10, l1 and 13. Dr. Mylar indicated the anomalies could be attributed to hardware or software, and

without being allowed to examine the bit and bye pattems, he opined it would be impossible to determine

the validity of the breath test results. Dr. Mylar testified he wished to perform dynamic testing on the

software to run the machine in real time, attempt to reproduce anomalies, and observe the machine's

behavior. He also testified that he wished to complete static testing on the code and read the code fiom

beginning to end, but the State and/or CMI never gave him the requisite time to do so. Dr. Mylar detailed

an examination procedure attempted at CMI in an unrelated case, and how he felt it was inadequate due to

CMI's constraints on the testing.

On cross examination, Dr. Mylar testified it was impossible to estimate how long it would take to

analyze. When asked if there was something amiss with the machine in this case, Dr. Mylar responded

that because other machines are giving errors, there is something wrong with the software or the updates.

Dr. Mylar testified that because of these anomalies, he was not convinced any of the Intoxilyzer 8000

machines in Florida were giving accurate results.
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During questioning by the Court, Dr. Mylar testified he would need to find a cause for each and

every anomaly in the Defense exhibits before he would consider the machine reliable. The Court

inquired what variables outside ofthe software or hardware ofthe COBRA system or the Intoxilyzer 8000

could attribute to any of the anomalies. Dr. Mylar agreed proposed variables that could attribute to

anomalies in results could be physiology from person to person, temperature, atmospheric pressure,

particulates in the air. However, Dr. Mylar indicated the machine software should self-detect these

issues. He testified, "I don't even necessarily consider it. Because it's pretty clear where in the software

these problems are taking place. And it's in the areas where it's measuring volume. It's in timing. And

frankly, the speculation this point is that there may be issues with the processor itself."

TESTIMoNY oF FRANCES DEWEIST

By stipulation, the Court was asked to revicw and consider the testimony of Frances DeWeist in

the case Stqte of Florida vs. Michael K. Novoselac., 20l2-CT-700-A-E. (Fla. Orange Cty. Ct. 2012). In

that case, Ms. Deweist testified that FDLE employed her as purchasing specialist, and her duties included

preparing and processing the purchase orders for FDLE in their acquisition of the Intoxilyzer 8000

machines. This purchase order was a computerized document between the State and CMI and contained a

web page hyperlink in the order to a separate page entitled "Purchase Order Conditions and Instructions,"

which states:

Where activities supported by the contract produce original uriting, sound recordings,
pictorial reproductions, drawings or other graphic representation and works of any similar
nature, the department has the right to use, duplicate and disclose such materials in whole
or in part, in any manner, for any purpose whatsoever and to have others acting on behalf
of the department to do so. If the materials so developed are subject to copyright,
trademark, or patent, legal title and every right, interest, claim or demand ofany kind in
and to any patent, trademark or copyright, or application for the same, will vest in the
state of Florida, department of state for the exclusive use and benefit of the state.

Pursuant to section 286.021, Florida statutes, no person, firm or corporation, including
parties to this contract, shall be entitled to use the coplright, patent, or trademark without
the prior written consent ofthe department ofstate. The department shall have unlimited
rights to use, disclose or duplicate, for any purpose whatsoever, all information and data

developed, derived, documented, or furnished by the contractor under this contract. All
computer programs and other documentation produced as part of the contract shall

become the exclusive property ofthe state ofFlorida, department of state and may not be

copied or removed by any employee ofthe contractor without express written permission

ofthe department.

Ms. DeWeist testified she was unaware of any modification of this standard purchase order

condition with regard to the Intoxilyzer 8000 or additional reservations of rights by either party regarding

this agreement.

PRroR ORDER rN I rKlNS v. SrArE,l6 FLA. L. WEEKLY SUPP. 25 I A (FLA. ORANGE CrY. Cr. 2008)
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By stipulation, the Court reviewed the Atkins decision, which the defense provided as a CD in

Exhibit 103, Volume 2. The Atkins case concemed a variety of challenges to the Intoxilyzer 8000, as well

as motions to produce that are similar to the ones presented here. The court expressed many concems

with the reliability of the Intoxilyzer 8000, but stopped short of compelling the State to produce the

requested information. It did, however, include anticipated sanctions of prohibiting the State from using

the shortened evidentiary predicate pursuant to section 316.1934(5), the implied consent statute, and

requiring the traditional scientific predicate prior to the breath test results being deemed admissible, were

the items not produced as a matter of discovery. The State of Florida appealed the decision but later

dismissed the appeal. This compromise existed in Orange County until the en banc decision in State of
Florida v. Ernesto J. Ganuelas,20ll-CT-3092-A (Fla. Orange Cty. Ct.2012).

PRroR ORDER rN ,SrArE v. GANUELAS,Z0II-CT-3092-A (FLA. CouNry Cr. 2012)

The Court considered the entirety of the Ganuelas decision by stipulation. The Ganuelas case

concemed a variety of challenges to the Intoxilyzer 8000, as well as similar motions to produce as

presented here. In a thirty-six page opinion, Orange County judges sitting en banc found the requested

items in the motion to produce to be material. The court also ruled that the State "owned" the Florida

Specific Software pursuant to Francis DeWeist's testimony and the purchase order, and possessed

software versions 26 and 27 on laptop computers of agency inspectors. The court ordered the State to

produce the source code for the original Intoxilyzer 8000 and the source code for all updates, as well as

the release notes. The court further ordered the State of Florida to allow access to the source code for all

versions of the software, revision history, release notes and "supporting documents." The Court

attempted to craft a scheme for allowing access to the source code materials choosing CMI's location in

Owensboro, Kentucky as the location of review. The court also attempted to foreclose future litigation by

suggesting the use ofan industry standard non-disclosure contract. Finally, the Court precluded the State

of Florida from introducing any breath test by either shortened or traditional predicate before the

production of the software versions 8100.26 and 8100.27 and source code. This production order was

adopted wholesale it State v. Casey Banigan, 2012-CT-1834 (Fla. Orange Cty. Ct.2Ol2), and State v.

Michael K. Novoselac,2012-CT-000700-A-E (Fla. Orange Cty Court 2012). The order was filed October

7,2014. The State ofFlorida has appealed that order, and that appeal is still pending.
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ARGUMENTS BY THE ATToRNEYS

Both sides presented closing arguments to the Court. The Defense submitted the State purchased

the source code software and revision history. It furthered that the testimony of Dr. Mylar, and Mr.

Workman, combined with the entirety of the litigation it the Ganuelas clearly met the threshold for a

showing of materiality. The Defendant additionally argued that due process is thwarted if the State,

CMI, or both are allowed to introduce breath test results without disclosure of the items ordered to be

produced in Ganuelas.

The Defense further argued that it has, in good faith attempted to secure this information from

FDLE and CMI in other cases. Dr. Mylar travelled to FDLE in Tallahassee, Florida to secure versions 27

and 26 of the software. Version 27 was encrypted. Version 26 was not provided because it was unable to

be accessed without the COBRA data. On another case, Dr. Mylar travelled to CMI in Kentucky to

access versions l-27 of the source code series 8100 but was not provided access to several versions. The

Defense argues it needs access to the revision history, source code and software to review and compare it

to previous versions to diagnose and explaine observed anomalies which present themselves in the

COBRA data printouts.

The State argued it simply does not possess the revision history, source code or software, and

cannot provide it even under court order. The State of Florida furthered that Moe v. State, 9M So.2d

1096 (Fla. 5th DCA 2006), establishes conclusively the State of Florida does not have possession of the

source code because it is the intellectual property of CMI, which it has a right to protect. The information

exists in Owensboro, Kentucky, at CMI and is available for inspection if the Defendant makes

arrangements there.

The State of Florida further maintained the threshold of materiality has not been met. It argued

that there is nothing to demonstrate that the Intoxilyzer used in this case shows any abnormality or

anomaly. The State reasoned the breath test affidavit in this case is lawful pursuant to section 316.1934.

It posited the requested materials in Motions to Compel I, II, and III are of the tlpe excluded in section

316.1932(lXD(4). Fundamentally, the State maintained that discovery is not a constitutional right in

criminal proceedings but a creature of Rule 3.220. The State's position was that although a violation of

due process may be considered by the Court, the Defense has failed to show anything more than

potentialty valuable information is contained in the Intoxilyzer, COBRA system, and code. Finally, prior

to an order compelling discovery, the State argued Defense must show that it has exhausted its own

means to get this information and failed.

The State indicated that the Defense cannot make a threshold showing pursuant to Rule 3.220 of

materiality because there is no showing of any errors with this machine. The State cannot produce the
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information, even if ordered to produce it. Furthermore, the Defense must show they tried to obtain it
prior to an order to produce. The State of Florida argues that a Motion for Subpoena Ducas Tecum

directed toward CMI is the appropriate vehicle to first attempt to obtain this information.

RULINGS

After carefully considering all the foregoing, the following is hereby ORDERED AND

ADJUDGED:

l. The Motion to Produce is GRANTED IN PART, DENIED IN PART. Request to

produce items 2, 4, 18, and 34 of Schedule "A" is granted pursuant to Rule 3.220(f). Item 34 is limited to

a copy of unencrypted data capable ofbeing analyzed by an expert, and not a physical production ofany

specific laptop computer or eeprom storage device. The record evidence establishes that the State of

Florida possesses or has possessed the requested items. These items shall be produced by the State of

Florida within 30 days of this order. The record evidence fails to establish the materiality of items

1,3,5-11 and 20-34, and the Motion is denied as to those items.

The Court finds sufficient record evidence to establish that the requested items 14-19 are

material. The Defense requests production pursuant to the "catch all" discovery provision Rule 3.220(f).

However, the evidence does not support a finding that the requested items are in the actual possession of

the State of Florida. At best, the record evidence establishes a contractual ownership interest in the

requested items pursuant to the purchase order and the testimony of Francis DeWeist. Section

316.1932(lX0(4) states in part: "Upon the request of the person tested, full information conceming the

results of the test taken at the direction of the law enforcement oflicer shall be made available to the

person or his or her attorney. Full information does not include manuals, schematics, or software of the

instrument used to test the person or any other material that is not in the actual possession of the state.

Additionally, full information does not include information in the possession of the manufacturer of the

test instrument." The Court finds this statute to be a discovery statute with a plain and specific meaning.

Notwithstanding the finding of materiality, the Court declines to exercise the discretionary authority to

compel the State ofFlorida to produce items under the catch all provision ofRule 3.220(f), because there

is insufficient evidence to show they actually possess the items. This Court will not extend an obligation

of discovery to possibly constructively possessed evidence based on the plain language of actual

possession contained in section 316.1932. However, it appears to be ample evidence that the items

requested are in the possession of the manufacturer of Intoxilyzer 8000, CMI, Inc., and the Defendant

may direct his request there.

2. The Motion for Issuance of Subpoena Duces Tecum to C.M.I the Manufacturer is GRANTED

IN PART AS TO ITEMS l-3, AND DENIED IN PART AS TO ITEMS 4-14, as the Court does not

13



find persuasive record evidence establishing the materiality of the requested items pursuant to Rule

3.220(f1. T\e Defense shall follow the holding in Ulloa v. CMl,Inc. 133 So. 3d 914 (Fla. 2013) and

Chapter 942, the Uniform Law. A subpoena duces tecum shall be submitted to the court within 30

days identifying a registered agent or corporate oflicer authorized to accept service of process,

identifying items l,2 and 3 of the motion, and estimate how many days the witness will be required

to be present in Florida if any. Upon receipt, this Court will ce(iry necessity and materiality under seal

in accordance with Chapter 942 and Ulloa. The Court is aware that the Uniform Law requires cooperation

between the different jurisdictions in Florida and Kentucky. A Kentucky court will need to have a

hearing determining if the witness or information requested in the subpoena duces tecum is material and

necessary. The Court is mindful that the process is laborious and was ultimately unsuccessful in an

unrelated case. But that unsuccessful attempt does not indicate, as a matter of law, the subpoena process

in the Uniform Law process would be futile in this case. The Supreme Court of Florida instructs that the

Uniform Law must be followed.

3. The Motion for Production of the Source Code or Dismissal and in the Altemative Motion for

Exclusion ofthe Breath Test Results is DENIED for the reasons discussed above.

4. The Motion to Produce II is DENIED, as there has been no showing of materiality to compel

the inspection and testing of all simulator solutions and dry gas standards used to conduct the monthly

agency inspection and annual inspection Intoxilyzer 80-001418.

5. The Motion to Produce III is DENIED because the Motion is duplicative of request 34 in the

Motion to Produce. Furthermore, there has been no showing that the eeproms or chips or their equivalent

contain exculpatory evidence in Intoxilyzer 80-001418.

6. The Motion to Inspect, Photograph and/or Video Tape Orange County Sheriffs Oflice

Intoxilyzer 80-001418 is GRANTED IN PART, DENIED IN PART. The Defendant may examine and

photograph lntoxilyzer 80-001418 in any manner without disassembling, removing or altering any portion

of the machine or removing any extemal panels of the machine. The Motion is denied as to any other

relief it seeks.

DONE AND ORDERED in Chambers, in Orange County

June,2018.

, Orlando, Florida, this 6 day of

Circuit Judge
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SCHEDULE rA

1. Al1 materials received by breath technician and/or record
maintenance custodian during courses or refresher courses fo.r
permit to operate breath testing machines.

2. A11 receipts, repair invoices or work orders and records
of modifications or changes, if any, for IntoxiLyzer 8000, Serial-
Number SN 80-001418.

3. A11 literature received with the Intoxilyzer 8000, Seria}
Number SN 80-00141-8, including al.l- information provided by the
manufacturer.

4. A11 manufacturer notices, if any, pertaining to the
Intoxilyzer 8000, Serial Number SN 80-001418.

5. All operatorrs manuals for the Intoxilyzer 8000, Serial
Number SN 80-001418, and in addition, those maintained by the
Florida Department of Law Enforcement that were used by F,D.L.E.
for the alleged approval of the fntoxilyzer 8000 series.

6, Any written complaint, memoranda, letters, messages
regarding operations or malfunctions of any Intoxilyzer 8000
machine, including electronic components or computer components
owned or operated by the Orange County Sheriff's Department.

7. A11 maintenance manuals for the Intoxilyzer 8000
Intoxilyzer 8000 possessed by the Florlda Department of Law
Enforcement, including those used for the alleged approval- of the
Intoxilyzer series by F. D,L. E.

8, Any and all records of any modifications made to the
Intoxilyzer 8000 serles or Intoxilyzer 8000 maintained or possessed
by the Elorida Department of l,aw Enforcement '

9. Any and a]l sales literature received from the time the
machine was purchased until- the present date.

1"0. Any and all correspondence or memorandum from the
E.D.L.E, relating to the Intoxilyzer 8000 machine in generaf or
those fntoxil-yzer 8000 machines used by the orange County Sheriffrs
Department.

11. Any and all training manuals on field sobriety testlng
received by the arresting officer or breath test operator.



t2, A11 calibration certificates for machine, serial number
80-001418.

13. A11 test tickets from simulator solutions and dry gas
standards that caused or show any annual, registrati-on or monthly
inspection that registered out of tol-erance or was within
tolerance, but outside the range that the Elorida Department of Law
Enforcement or the police agency decided was not cl-ose enough to
the target value desired with regard to any Intoxilyzer 8000 owned
or operated by the O.range County Sheriff,s Department.

14. The source code for the software in the machine so as to
establ-ish the type of computer program in the machine maintained by
the Qrange County Sheriff's Department and also the Elorida
Department of Law Enforcement's alleged approved Intoxilyzer 8000
machine s .

l-5. The schematics for the Intoxilyzer 8000 machine as wel-l
as any schematics that exist for any modifications to the machine
maintained by the Florida Department of Law Enforcement and the
inspecting agency, including those used for the alleged approval of
the Intoxilyzer 8000 by the Elorida Department of Law Enforcement.

16. A11 documentation submitted to F.D.L.E. since November 5,
2002, reguesting or concerning any modification of e.Iectricaf
components or computer software or adding any new option to the
Intoxilyer 8000 previously approved by the Department and a1l-
documentation or emails prepared by or sent to the Elorida
Depa.rtment of Law Enforcement concerning possible modifications or
adding of electrical components, computer software or new options
to any previously approved Intoxilyzer 8000,

!7. A11 documentation concerning any evaluation completed or
pending on any past or proposed modification of electrical
components, computer software or new options with regard to the
Intoxilyzer 8000.

18, All documentation in the possession of the Plorida
Department of Law Enforcement pertaining any revislon of the 8100
software for the Intoxilyzer 8000 machine or its hardware.

19. The source code for software version BL00 and any of its
revisions including 8100.26 and 8100.27 as well as the source code
for the software that was in any machine approved by the El-orida
Department of Law Enforcement from November 5, 2002 until the
present date.

|

|



20. The .l-ocation and owner of Intoxilyzer Model g000 machines
with serial numbers: 80-000208, BO-000209, 80-000818 and 80-000864,

2!, Intoxilyzer 8000 Instrument Specificatlon document or
manual (10/23/00 version 1.1, cMr company confidential r-8000
Instrument Specificatj,on Surunary) .

22. CMI Inc. Intoxil"yzer 8000 "Operationaf Guj-de,, Intoxilyzer
8000 Breath Afcohol Testing Instrument (Rev. 3,/02) or documeni or
manual .

23. A1l- certificates of calibration for Intoxifyzer 8000
machine numbers: 80-000208 and 80-000209.

24. All operatorr s manuals, maintenance manuals and
schematics for any Intoxilyzer 8000 that has been the subject of an
approval by the Florlda Department of Law Enforcement including theIntoxilyzer 8000 made reference to in any revision of the rules
from November 5, 2002 to the present date.

25, Afl correspondence, memorandums, emaifs between personnel
of the El-orida Department of Law Enforcement and CMI, the
manufacturer of the Intoxilyzer 8000, pertaining to the Intoxj.lyzer
8000 breath testing machine.

26, A11 repair invoices, work orders or documents pertaining
to any repairs or modifi.cations made to any Intoxilyzer 8000
machine within the knowledge of the Elorida Department of Law
Enforcement and being used within the State of Fl-orida.

27, A1l- memorandum, correspondence, email_s pertaining to any
mal-functions or incorrect operations of an Intoxilyzer 8000 machine
made known to the F]orida Department of Law Enforcement from any
poLj-ce agency, Department Inspector, or the manufacturer of the
Intoxilyzer 8000 machine CMI .

28, A.L l- documentation pertaining to the purported approval of
any dry gas standards utilized by the Elorida Department of Law
Enforcement in any evaluatj-on or inspection by the Elorida
Department of Larr/ Enforcement pursuant to f,D.L.E. Rule 11D-8.003,
11D-8.004 and 11D-8.006.

29. A11 documentation including memorandums, ernails,
correspondence pertaining to the dry gas standards that are
purportedly approved for use in the State of Elorida j-n inspecting
and conducting control tests on any Intoxilyzer 8000 machine'
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30. The name and source of all dry gas standards utilized by
the Florida Department of Law Enforcement, approved by the E1orida
Department of Law Enforcement for use with the Intoxilyzer 8000
machine as well as the names and sources of aII companies who
provided blds concerning the dry gas standards to be utilized by
the State of Florida with the Intoxilyzer B00O and which entj-ties
were rejected by the State of Florj-da as well as all documents
pertaining to said bid.

31. All- certificates of assurance, certifications, etc. with
regard to any dry gas standards purportedly approved by the Frorida
Department of Law Enforcement for use with the Tntoxilyzer 8000
machine.

32. All- contracts between the State of Florida and CMI as
well as any revisj-ons and drafts of contracts pertaining to the
Intoxilyzer 8000 and its purchase and use by the State of Florida
as a breath test j-ng machine.

33. The source code, schematics, mechanical drawing,
maintenance manuals and operator's manuals for the Intoxilyzer 8000
machine that was the subject of any approval evaluation that was
conducted by the Florida Department of Law Enforcement, pursuant to
F.D.L.E. Rule 11D-8.003 on April 30, 2002, to the present date.

34. A11 compact discs, computer software or other container
of software containing any version of software for the Intoxilyzer
8000 and which is in the possession of the Florida Department of
Law Enforcement and/or its department inspector, including but not.
Iimited to any 8L00,26 software and 8100.27 software. This
includes any formats which contain said software including but not
limited to CD Roms, DVD disks, laptop computers, or any other
container of software which is the source of downloading said
software into the Intoxilyzer 8000 machine.
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