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Questions you might ask 
yourself.

You have options if you lose. You can anticipate many questions you’ll need to ask 
yourself about your next moves. At this point you have a kind of dress rehearsal for 
what the trial is going to look like if your SYG MTD fails. Many times the answer is 
going to be that you file a petition for writ of prohibition or certiorari. The DCA can then 
review the trial court’s ruling for error.



May I appeal before trial?

Yes.



Must I appeal pretrial?

No. 

Ultimately the decision to appeal is a strategy call for the lawyer. 



Use it or lose it.

Keep in mind Boston 
v. State, 326 So. 3d 
673 (Fla. 2021)



Boston holding:

proof beyond reasonable doubt at 
trial cured trial court's error in not 
applying lesser “clear and 
convincing” standard at self-defense 
immunity hearing

If you don’t file a petition appealing the trial court’s denial of your SYG MTD, then if 
you’re convicted at trial, you might waive any issues that could have been raised 
related to the SYG hearing.



Should I appeal pretrial?

You should make a 
considered choice and 
talk to your client about it.

You should also document your file with your reasons for appealing or not. You should 
also document your file with this considered choice and notate your client 
conversation.



Should I worry about 
ineffective assistance of 
counsel (IAC) claims if I 
don’t fully pursue SYG?

Possibly.

You are more likely to face an IAC claim if you don’t raise legitimate SYG defense in a 
MTD rather than failing to seek review of denial of MTD.



ln Ray v. State, 176 So. 3d 1010 (Fla. 5th 
DCA 2015):

the DCA reversed the trial court's summary 
denial of Defendant's ineffective assistance 
claim that trial counsel did not move to 
dismiss his charges and seek immunity under 
Florida's Stand Your Ground law.

This is for the postconviction lawyers too. Why didn’t the trial counsel file a SYG 
motion in a case where counsel could have had a viable motion? If the trial counsel 
papers her file with their thought process, it will be a lot easier for you in the collateral 
3.850 appeal. 



Workflow for a SYG writ



Order denying 
MTD 

Set calendar 
deadline 

Order a transcript
Gather all 
pleadings and 
evidence that 
might be included 
in your appendix

Review the 
applicable 
appellate rules

Decide if this is 
going to be a 
certiorari petition 
or a prohibition 
petition

Motion to 
stay in the 
trial court

Confer with 
client about the 
appeal

Secure 
funding 
(filing fee, 
transcripts, 
travel, 
attorney fee)

Draft and edit 
your petition

Electronically 
file your petition 
and appendix

Compile your 
appendix

Draft & file a Reply 
after State files a 
Response

Decide 
whether to 
request OA

30 days from rendition of the order 
being reviewed if it’s certiorari

This is the basic outline of how the process might go. Keep in mind, “rendition” is 
specifically defined in the rules.  9.100(c) - 30 days from rendition for certiorari relief. 



Reasons to seek 
pretrial review of a trial 
order denying SYG.



The trial judge applied 
the wrong standard of 
proof.

Reasons to seek pretrial review of an order denying your SYG motion to dismiss.

In 2017 the law changed regarding who has the burden (state does now) and what is 
the standard (clear and convincing). Perhaps the judge’s written order suggests the 
court shifted the burden of proof or maybe the judge got the burden of proof wrong 
altogether, and applied a preponderance standard. This would be a departure from 
the essential requirements of the law, and so Certiorari relief would be appropriate.



“A ‘burden of proof’ is a party’s 
duty to prove a disputed 
assertion or charge.”

Rollins v. Rollins, 
5D21-2301 (Fla. 5th DCA Mar. 18, 2022)



“Clear and convincing”

The burden is on the State. Never let the State or the Court lose sight of that. Beware 
burden shifting. 



Clear and convincing 
evidence is, “evidence 
making the truth of the 
facts asserted ‘highly 
probable” Bouie v. State, 292 So. 3d 
471, 480 (Fla. 2d DCA 2020). 



More from Bouie, 292 
So. 3d 471, 480-81:



“Clear and convincing evidence requires that 
the evidence must be found to be credible; 
the facts to which the witnesses testify must 
be distinctly remembered; the testimony must 
be precise and explicit and the witnesses 
must be lacking in confusion as to the facts in 
issue. The evidence must be of such weight 
that it produces in the mind of the trier of fact 
a firm belief or conviction, without hesitancy, 
as to the truth of the allegations sought to be 
established.”



“Conclusory testimony, 
unsubstantiated by facts 
in evidence…is 
insufficient…” J.B. v. State, 307 

So. 3d 986, 988 (Fla. 5th DCA 2020). 



The trial judge 
watered down the 
clear and convincing 
standard of proof.

Reasons to seek pretrial review of an order denying your SYG motion to dismiss.

Perhaps the State’s key witnesses offered merely speculative testimony.



The trial judge allowed 
inadmissible evidence at the 

SYG hearing. 

Did material evidence that supported the State’s burden of proof come into evidence 
at the SYG hearing? Was there an unlawful search or seizure? How about a Miranda 
violation before inculpatory statements were given? Did you do anything to prevent it 
at or before the hearing? Consider trying to get a pre-hearing ruling on the 
admissibility of evidence. Was it obtained in violation of a statute? Of a Constitutional 
provision? 



Sidebar: 
Did you first 
file a motion 
to suppress?

Did you separately file a motion to suppress evidence, and get a ruling on it, before 
the SYG evidentiary hearing? If there is suppressible evidence, you should consider 
moving to suppress it first. Otherwise, you may not have that issue to argue for your 
petition for writ of prohibition. 



Sidebar:
Is hearsay admissible 
in a SYG hearing?



“[W]e have been unable to find…any authority 
holding that hearsay evidence is admissible at a 
pretrial evidentiary hearing on a motion to dismiss 
based on immunity.”

McDaniel v. State, 
24 So. 3d 654, 657 (Fla. 2d DCA 2009)



The trial judge’s ruling is 
not based on competent 
substantial evidence.

Reasons to seek pretrial review of an order denying your SYG motion to dismiss.

The standard by which an appellate court reviews a trial court's decision based on a 
finding of fact.

A party's burden of proof in the trial court is not to be confused with the standard by which 
an appellate court reviews a trial court's decision based on a finding of fact. The standard 
of review on appeal requires the appellate court to determine whether the trial court's 
decision was supported by competent, substantial evidence. 



What is ‘competent 
substantial evidence’?



Rollins v. Rollins, 5D21-2301, n.2 (Fla. 5th DCA Mar. 18, 2022)



Sidebar:
Consider a 
memorandum
of law before
your SYG hrg. 

Did you include a memorandum of law with your MTD explaining how 
appellate courts have defined the clear and convincing standard? Know your 
judge. Do you think that would help your judge? Maybe a bare bones motion 
with no memo of law will advantage you. Either way, consider your options. 



The trial judge 
misapplied the 
substantive law to the 
admissible evidence.

Reasons to seek pretrial review of an order denying your SYG motion to dismiss.



Delay in time may help 
or is neutral.

(You must have a legal basis to raise 
appealable issue; purpose cannot be for delay)

Reasons to seek pretrial review of an order denying your SYG motion to dismiss.

This is the ethics portion of the presentation. Don’t appeal something just to delay 
things. You have to have a goof faith basis to file all legal pleadings and filing 
pleadings solely for the purpose of delay might be unethical.  



Reasons not to appeal 
pretrial.



Delay in time hurts 
your case.

Reasons not to appeal pretrial.

Maybe client is in pretrial custody and can’t get out because of a pretrial detention 
order or a federal immigration hold, and the client makes an informed choice to forego 
the appeal.



You have momentum.

Reasons not to appeal pretrial.

Momentum is underrated. It’s like being in a flow state. You have the juice. You have 
the goods. Despite the judge’s ruling, prosecutor is down. Maybe the prosecutor is 
new. You haven’t waived speedy. You have them on the ropes. The detectives are 
scared. The State will do anything to avoid a trial at this point. You don’t want to 
release the pressure valve. 



Your opponent is 
unprepared.

Reasons not to appeal pretrial.



Competent substantial 
evidence supports the 
trial court’s factual 
findings.

Reasons not to appeal pretrial.

Your case for appeal is weak and you assess your chances for winning are remote.



Sidebar: 
$

Did you factor in the cost 
of a pretrial appeal into 
the fee agreement?   

Filing fees; cost to produce a transcript; attorney hours to produce a petition and a 
reply; support staff hours



Rule 9.100, Fla. R. App. P. 
Original Proceedings

Writ of Prohibition, or
Writ of Certiorari

Trial Court

District Court
of Appeal

New 5DCA case: Corbett v. State, 5D21-3166 (Fla. 5th DCA May 13, 2022

Prohibition remedies go to the trial court’s jurisdiction to preside over the case. So that 
is why immunity implicates prohibition.  Certiorari is appropriate when there has been 
a departure from the essential requirements of the law. Read Corbett.



How many days do I 
have to file?



It depends. 

Certiorari = 30 days; 

Prohibition = no time limit.



Prohibition:

No jurisdictional time 
limit for prohibition. 
But, file sooner rather 
than later.



Does filing a writ 
petition automatically 
stay the trial court 
proceedings? No. 



Move for a stay in the 
trial court.

Usually a motion to stay will be required. It depends on how close you are to trial. 



Denial of stay is 
reviewable by motion 
in the appellate court.
Rules 9.300; 9.310(f)



But, if DCA issues ‘order 
to show cause’ on a 
prohibition petition, that 
will stay the lower court 
proceedings.  Rule 9.100(h)

Order to Show Cause Why Writ Should Not Issue vs. Order to Respond by ___ (date)



File two pleadings. 

E-portal



1. Petition 
2. Appendix to Petition 

These are separate documents, filed at the same time



Content of petition: 
governed by the rules

Rule 9.100(e) and (g)



No table of authorities 
in a writ petition

In a direct appeal merits brief, the format is different. Don’t confuse the content 
requirements of a merits brief on direct appeal with a petition for writ of prohibition or 
certiorari



What’s in the appendix: 
governed by the rules

Rule 9.200(b) 



1. Coversheet
2. Index
3. Certificate of Service
4. Copy of order being reviewed
5. Any other relevant portion of the 

record and other authorities



Coversheet example







Format of Appendix:

Rule 9.220(c) 
Electronic Format



1. Text searchable (OCR)
2. Paginated to match
3. Bookmarked
4. No condensed transcripts



Check relevant local 
rules or Admin. Orders 
in the DCA where you 
are filing



You’re going to need Adobe Acrobat Pro or something similar to do this well



How to file: e-portal







Practice Tips



Subpoena witnesses 
in advance. 

Pare down witness list 
later.



Be clear and precise 
in your MTD about the 
relief you’re seeking. 



Are you challenging 
the pretrial detention 
or the arrest, as well 
as the information?

This is a grey area in SYG law because the procedure to challenge an arrest is not 
defined in the statute. You can’t really raise the issue for the first time in a writ petition 
if you didn’t clearly raise it below in the trial level proceedings. It starts with your 
Motion to Dismiss and continues in the hearing. 



“[T]he term ‘criminal prosecution’ 
includes arresting, detaining in 
custody, and charging or 
prosecuting the defendant.” 

776.032(1), Fla. Stat.



Use magic words in 
your SYG motion to 
dismiss.

This is to ensure that you get passed the low standard for establishing a prima facie 
claim. 



“[Client] was in his 
home, a place he had 
a right to be, during 
the altercation.”



“[Client] reasonably believed [AV] 
was about to use force that would 
cause great bodily harm or death 
when [AV] came at him with the 
knife.”



“[Client] used the force 
he reasonably believed 
was necessary to 
prevent that harm when 
he grabbed and wrestled 
for the knife.”



“[Client] was not 
engaged in any illegal 
activity when [AV] 
attacked him.”



If you have time, write 
a skeleton or draft writ 
petition before your 
SYG hearing at the 
trial level.

This will help you laser focus on what you need to accomplish in the SYG hearing in 
terms of evidence coming in or staying out and in terms of how the judge rules.



The End.
Questions?


