
Stand Your Ground
In Florida



The Two Meanings of Stand Your Ground

There are two often confused meanings of the term “Stand Your Ground” in 
Florida:

1. The right to a pretrial hearing to determine immunity based upon self-defense, 
§ 776.032, Fla. Stat. (2021); and

2. The abrogation of the common-law duty to retreat, §§ 776.012(1),(2); 
776.013(1); 776.031(1),(2), Fla. Stat. (2021). 

We shall discuss these in turn 



The Right to a Stand Your Ground Hearing

This right of a defendant who acted in self-defense or in defense of another to 
seek pretrial immunity is purely a statutory creation (est. 2005), and is codified at § 
776.032, and specifically subsection (4):

In a criminal prosecution, once a prima facie claim of self-defense 
immunity from criminal prosecution has been raised by the 
defendant at a pretrial immunity hearing, the burden of proof by 
clear and convincing evidence is on the party seeking to overcome 
the immunity from criminal prosecution provided in subsection (1).



§776.032 - Subsection (4)

What is clear from this section (though it could be clearer):

● A defendant claiming § 776.032(1) grants him or her immunity from prosecution has a right 
to a pretrial hearing to assert this immunity

● There is a burden shifting scheme at this hearing:
○ Once a defendant makes a prima facie showing that his or her actions fall within what is covered by § 

776.032(1),
○ Then the burden shifts to the State to establish by clear and convincing evidence that the defendant is not 

entitled to immunity

What is not clear from this section:

● When the hearing may be sought and when it must be held (aside from “pretrial”)
● What exactly constitutes a “prima facie showing”

○ Example of sufficient: Rogers v. State, 45 Fla. L. Weekly D2304b (Fla. 5th DCA 2020)
○ Example of insufficient: State v. Moore, 47 Fla. L. Weekly D546a (Fla. 3d DCA 2022)



§ 776.032(1)

Per § 776.032(4), a defendant claiming subsection (1) of § 776.032 grants him immunity from prosecution 
has a right to a pretrial hearing to assert this immunity.

As this references back to § 776.032(1), what does that subsection say?

A person who uses or threatens to use force as permitted in s. 776.012, s. 776.013, or 
s. 776.031 is justified in such conduct and is immune from criminal prosecution and civil 
action for the use or threatened use of such force by the person, personal 
representative, or heirs of the person against whom the force was used or threatened, 
unless the person against whom force was used or threatened is a law enforcement 
officer, as defined in s. 943.10(14), who was acting in the performance of his or her 
official duties and the officer identified himself or herself in accordance with any 
applicable law or the person using or threatening to use force knew or reasonably 
should have known that the person was a law enforcement officer. As used in this 
subsection, the term “criminal prosecution” includes arresting, detaining in custody, and 
charging or prosecuting the defendant.



What claims of Self-Defense are Entitled to Immunity

Anyone who used lawful self-defense as permitted by §§ 776.012, 776.013, or 776.031, who did not 
subjectively know or should not objectively have known the victim was a LEO acting under lawful authority 
is entitled to criminal and civil immunity - full stop.

Therefore, the prima facie showing for any Stand Your Ground claim is:

1. The defendant’s actions fell within §§ 776.012, 776.013, or 776.031; and
2. The defendant did not subjectively know or should not have objectively known the victim was a LEO 

acting under lawful authority

That. Is. It.*

*State v. Kirkland, 276 So. 3d 994 (Fla. 5th DCA 2019) was wrongly decided! (I will die on this hill)





What One is Immune From

Criminal Prosecution - §776.032(1)

● Arresting, detaining in custody, charging and prosecuting

Civil Liability §776.032(3)

● Reasonable attorney’s fees, court costs, compensation for loss of income, 
and all expenses incurred in defense of any civil action brought by a plaintiff



Sections §§ 776.012, 776.013, and 776.031

The three sections covering self-defense entitled to immunity cover different uses 
of self-defense:

● § 776.012 - Defense of Person
● § 776.013 - Defense of Home
● § 776.031 - Defense of Property



§ 776.012 - Defense of Person

§ 776.012 is divided into two subsections:

● Subsection (1) covers use or threatened use of non-deadly force in 
self-defense

● Subsection (2) covers use or threatened use of deadly force in self-defense

Which subsection controls is determined by what force the defendant used, not 
what force the victim used.



§ 776.012(1) - Defense of Person - Use of Non-Deadly 
Force in Self-Defense
Per 776.012(1):

A person is justified in using or threatening to use force, except deadly force, against another 
when and to the extent that the person reasonably believes that such conduct is necessary to 
defend himself or herself or another against the other’s imminent use of unlawful force. A 
person who uses or threatens to use force in accordance with this subsection does not have 
a duty to retreat before using or threatening to use such force.

● This applies to any level of force one is defending themselves against, provided the force used in 
defense was “non-deadly.”

● The ONLY per se deadly force in Florida is a discharged firearm. Cruz v. State, 971 So. 2d 178 (Fla. 
5th DCA 2007). Everything else is a question of fact.

● The force defended against must be both “imminent” and “unlawful.”
● There is no qualification on the duty to retreat: No one who claims immunity under this section 

needs to show an inability to retreat. Put another way: EVERYONE who claims immunity under this 
section may “stand their ground.”



§ 776.012(2) - Defense of Person - Use of Deadly Force in 
Self-Defense
Per § 776.012(2):

A person is justified in using or threatening to use deadly force if he or 
she reasonably believes that using or threatening to use such force is 
necessary to prevent imminent death or great bodily harm to himself or 
herself or another or to prevent the imminent commission of a forcible 
felony. A person who uses or threatens to use deadly force in 
accordance with this subsection does not have a duty to retreat and has 
the right to stand his or her ground if the person using or threatening to 
use the deadly force is not engaged in a criminal activity and is in a 
place where he or she has a right to be. (Emphasis added)



§ 776.012(2) - Defense of Person - Use of Deadly Force in 
Self-Defense
If the force used was deadly, this it must have been used to prevent either:

● Imminent death or great bodily harm
○ For one definition of “great bodily harm,” see Smith v. State, 969 So. 2d 452, 455 (Fla. 1st 

DCA 2007)
● The imminent commission of a forcible felony

○ For definition of “forcible felony,” see § 776.08, Fla. Stat.



§ 776.012(2) - Defense of Person - Use of Deadly Force in 
Self-Defense
From plain reading, the limitation placed on those who are either (1) engaged in 
criminal activity or (2) not in a place where he or she has a right to be is not that 
they can’t assert immunity under this section, but that they must make a showing 
that they could not have reasonably retreated.*

*Again, Kirkland was wrongly decided.



Kirkland @#!$%@#$

§776.012(2):

A person who uses or threatens to use deadly force in accordance with this 
subsection does not have a duty to retreat and has the right to stand his or 
her ground if the person using or threatening to use the deadly force is not 
engaged in a criminal activity and is in a place where he or she has a right 
to be.

Doesn’t say “can use this subsection if”

Does say “if using this subsection, then no duty to retreat if”



Deadly Force

What is Deadly Force (in terms of what one was facing)(though could argue both 
ways):

There is an open debate whether deadly force:

● Is limited to what would cause death (Cruz v. State, 971 So. 2d 178, 182 (Fla. 
5th DCA 2007) (A defendant is engaged in the use of deadly force where the 
natural, probable, and foreseeable consequences of the defendant's acts are 
death)); or

● Also includes what would cause great bodily harm and permanent 
disfigurement - Use of deadly weapon



Deadly Force

What is not open to debate:

● Only per se deadly force is discharge of a firearm. Cruz v. State, 971 So. 2d 
178 (Fla. 5th DCA 2007).
○ This includes accidental discharge. Hosnedl v. State, 126 So. 3d 400 

(Fla. 4th DCA 2013)
● Everything else is a question of fact.

○ 3.850 trap: Copeland v. State, 44 Fla. L. Weekly D2146b (Fla. 5th DCA 
2019)(failure to request non-deadly force self-defense instruction when 
gun not discharged per se ineffective)



Deadly Force - Weapons
Definition of deadly weapon (borrowed from Aggravated Battery), Brown v. State, 
86 So. 3d 569, 571 (Fla. 5th DCA 2012):

An object may qualify as a deadly weapon under two circumstances: 

First, if it “will likely cause death or great bodily harm when used in the 
ordinary and usual manner contemplated by its design.” 

Second, if an object is not designed to inflict bodily harm, it may qualify as 
deadly if the defendant used or threatened to use the object in a way likely to 
cause death or great bodily harm. 

However, the use, not the nature is determinative. See Copeland v. State, 44 Fla. 
L. Weekly D2146b (Fla. 5th DCA 2019) (“Stated differently, the use of a deadly 
weapon in self-defense does not summarily equate to the use of deadly force”)



Deadly Force - Weapons - Examples
Not per se deadly weapon:

● Display of Gun - Jackson v. State, 179 So. 3d 443 (Fla. 5th DCA 2015)
● Knife - DeLuge v. State, 710 So. 2d 83, 84 (Fla. 5th DCA 1998)
● Shoe - Lee v. State, 100 So. 3d 1183 (Fla. 2d DCA 2012) rehearing denied.

Use of fists:

● A person's hands and feet, at least in the absence of special training, 
generally are not deadly weapons for purposes of aggravated battery charge. 
Lee v. State, 100 So. 3d 1183 (Fla. 2d DCA 2012), rehearing denied.



§ 776.013 - Defense of Home
§ 776.013(1) is redundant to § 776.012, as it just iterates the abrogation of duty to retreat and right to use / when one 
can use deadly / non-deadly force

● However, § 776.013(1) abrigates duty to retreat without the “engaged in unlawful activity” qualification and 
applies to use of deadly force (§ 776.013(1)(b))

§ 776.013(2) grants per se right to use deadly force against someone:

● Who is or had unlawfully and forcefully entered a home, residence, or occupied vehicle
● Who is forcibly removing or had forcibly removed someone against their will from the same

§ 776.013(3) establishes that § 776.013(2) does not apply if the person against whom the forced was used is:

● A lawful resident of the dwelling / residence or lessee / titleholder of vehicle and there is no active injunction 
against that person;

● Removing a person in his or her lawful guardianship / custody;
● The person using the force is engaged in criminal activity; or
● A LEO acting in lawful performance and the defendant subjectively knew such or objectively should have 

known such



§ 776.031 - Defense of Property

§ 776.031(1) - One may use non-deadly force in defense of:

1. real property (that is not a dwelling or residence) or personal property; or
2. to stop trespass on or tortious / criminal interference with said property
3. provided that said property is in one’s possession / custody or the possession 

/ custody of 
a. an immediate family member; or
b. another person that defendant has a duty to protect.

§ 776.031(2) - One may use deadly force to stop the imminent commission of a 
forcible felony. 

● Same duty to retreat language as § 776.012(2) - Kirkland issue?



§ 782.02 - Justifiable Use of Deadly Force

Per § 782.02 (originally codified in 1868, later repeatedly modified):

The use of deadly force is justifiable when a person is resisting any 
attempt to murder such person or to commit any felony upon him or her 
or upon or in any dwelling house in which such person shall be.

This section was not repealed by implication by § 776.032. Pileggi v. State, 232 So. 
3d 415 (Fla. 4th DCA 2017). 

Instead, the two statutes should be read in conjunction, Id. at 417-18, and protections 
of this section are not limited by § 776.032.

A plain reading of § 776.032(1) would not grant an SYG hearing for self-defense 
covered by § 782.02 that is not covered by §§ 776.012, 776.013, or § 776.031.



Stand Your Ground - Abrogation of the Duty to Retreat

A defendant has no duty to retreat when using or threatening to use:

● In defense of person
○ non-deadly force - §776.012(1)
○ deadly force and (i) is not violating any law and (ii) is lawfully where they are - §776.012(2)

● In defense of home
○ non-deadly force - §776.013(1)(a)
○ deadly force - §776.013(2)(a)

■ Presumptively allowed if Def knows that AV is unlawfully and forcibly entering or has 
entered or is removing someone against their will from dwelling, residence, or occupied 
vehicle

■ Some limitations in §776.013(3)
● In defense of property

○ Non-deadly force to stop trespass on or tortious interference with his or family / household 
member’s real or personal property - §776.031(1)

○ Deadly force to stop imminent commission of forcible felony and (i) is not violating any law and (ii) 
is lawfully where they are - §776.031(2)



When an Inability to Retreat Must be Shown

When seeking SYG Hearing, the only 3 situations where one must show an 
inability to retreat are:

1. Using deadly force in defense of person and is either (i) engaged in criminal 
activity or (ii) does not have a right to be in that place. § 776.012(2)

2. Using deadly force in defense of home and engaged in criminal activity. § 
776.013(3)(c)

3. Using deadly force to prevent the commission of a forcible felony and either (i) 
engaged in criminal activity or (ii) does not have a right to be in that place. § 
776.012(2)

If not claiming any of these, “criminal activity” / “right to be there” showing is 
irrelevant.



How to Bring a Stand Your Ground Claim

Motions to Dismiss an information under § 776.032 are to (must?) be brought under Fla. R. Crim. 
P. 3.190(b). Dennis v. State, 51 So. 3d 456, 462 (Fla. 2010):

Florida Rule of Criminal Procedure 3.190(b)—rather than rule 3.190(c)(4)—provides 
the appropriate procedural vehicle for the consideration of a claim of section 776.032 
immunity.

Fla. R. Crim. P. 3.190(b):

Motions to Dismiss; Grounds. All defenses available to a defendant by plea, other 
than not guilty, shall be made only be motion to dismiss the indictment or information, 
whether the same shall relate to matters of form, substance, former acquittal, former 
jeopardy, or any other defense.

Is there a difference between “dismissal” and “immunity?”



Prima Facie Showing

Casanova v. State, 46 Fla. L. Weekly D2326 (Fla. 3d DCA 2021)(emphasis added):

[A] defendant's motion to dismiss under Florida's Stand Your Ground 
law can establish a prima facie claim of self-defense immunity from 
criminal prosecution even though the motion to dismiss is not sworn to 
by someone with personal knowledge or supported by evidence or 
testimony establishing the facts in the motion to dismiss.

See also Penalver v. State, 47 Fla. L. Weekly D320b (Fla. 3d DCA 2021); Jefferson 
v. State, 264 So. 3d 1019, 1027 (Fla. 2d DCA 2018); 



Use of Force By Aggressor - § 776.041

Per § 776.041, a defendant cannot claim the protections of §§ 776.012, 776.013, 
and 776.031 (and presumably § 776.032), if when force was used or threatened, 
they were:

● They were attempting to commit, committing, or escaping the commission of a 
forcible forcible felony; or

● They were the initial aggressor, unless either:
○ They were defending against imminent threat of death or GBH and cannot escape; or
○ They withdrew from physical contact in good faith and communicated such to AV, and AV 

continues attack

No authority saying that this is part of prima facie showing, but State can show this 
to defeat claim



Timing of Motion

Section 776.032(4) says hearing must be pretrial, but nothing else.

However, 776.032(1) says the immunity provided includes immunity from 
“arresting, detaining in custody, charging or prosecuting” the defendant.

Open questions:

● Can you seek prefiling?
● Is this just a separation of powers scheme?

○ Arrest → Cops; Charging → State; Prosecuting → Court
■ What about Detaining in Custody?

● How to protect against arrest?
○ What about re-arrest?

■ Can you take action when no case?




